REFLECTIONS ON COMPLICITY
Julie Shapiro* Throughout her career, Ruthann Robson has called on us to integrate theory and practice.' As an academic who was once a practitioner, I have always seen the necessity for this integration. 2 It is an essential task if theory is to be relevant in our lives and in our practice of law.
Over the last year I have had the chance to bring theory and practice together in a way new to me, as one of the team of lawyers litigating Andersen v. King County,' a case seeking access to the right to marry for lesbian and gay couples in Washington State. 4 I ap-* Associate Professor of Law, Seattle University School of Law.
First and foremost I acknowledge my immeasurable debt to all the lawyers and clients with whom I worked on Andersen v. King County. Being part of such a team has been an extraordinary privilege. That I have misgivings about my own choices should in no way detract from the superb work that has been done. The talent, passion, and commitment brought together for this effort is remarkable. In addition, I am grateful to Seattle University Law School and Dean Kellye Testy for support provided for writing this piece. Many friends and colleagues read drafts and provided helpful suggestions. My thanks to them all.
I See, e.g choose to refer to the critique as both feminist and anti-assimilationist. I have primarily cited and discuss the work of US scholars. The critique of marriage is, however, an international project. See infra note 13. 6 "Anti-marriage" was a handy short hand for the feminist anti-assimilationist stance discussed here. It was an accurate descriptor, capturing both being opposed to marriage as an institution and also being opposed to making the pursuit of marriage a top priority for lesbian and gay activists. It may no longer be useful shorthand, however. While it is certainly possible to continue to be pro-lesbian and anti-marriage in the former sense, it is increasingly futile to be pro-lesbian and anti-marriage in the latter sense. See infra text accompanying notes 46-49. marry. 7 It sometimes seems to be the opposite of putting theory into practice. After all, the litigation seeks a goal that I reject. If we obtain that goal, as we well might,' can that be described as progress by a feminist anti-assimilationist? 9 Can I argue in my own defense that I am engaged in the process of forging a new understanding of the feminist anti-assimilationist critique, one suited to current conditions? Or am I simply compromising my principles in the name of political or personal expediency? Is participating in the litigation an act of resistance or an act of complicity? These questions were and are raised for me by my participation in the litigation, and they are the questions that I seek to address here. 1 0 I have concluded that at the very least my situation presents me with a useful opportunity to re-examine and refine theory in specific and new circumstances. In fact, I think my dilemma highlights a critical and still unanswered question: What is the role of the feminist anti-assimilationist marriage critique today? While the critique developed in a different political and legal climate, it does not follow that it has outlived its usefulness. To the contrary, I think the critique is vitally needed now, at a time when conservative ideology, both within and without the lesbian and gay communities, is ascendant.' We must ask ourselves how the critique can inform our practice now. More concretely, we must ask what role there is for adherents to this critique in the context of the current marriage debate when, as Robson suggests,' 2 the choice to pursue 7 I am struck by Robson's contention that "we" had and made a choice between "domestication, assimilation, 'a place at the table,' or conservatism" on the one hand and "radicalism, progressivism, separatism, anti-assimilation" on the other. Robson, Mostly Monogamous, supra note 5, at 703. While it is clear that "we" chose the more conservative path, I find it hard to pinpoint how and when the choice was made. I also wonder about who "we" are and were. The fact of that choice, however, created the new conditions that I discuss here. See infta text accompanying notes 38-49.
8 Although it is no indicator, we were successful at the trial court level in this and in a companion case. See supra note 3. Recent decisions by trial courts in New York City, Hernandez v. Robles, 794 N.Y.S.2d 579 (N.Y. Sup. Ct. 2005 ), and San Francisco, Woo v. Lockyer, No. 4365, 2005 WL 583129 (Cal. Super. Ct. Mar. 14, 2005 , have also reached this conclusion. 9 On a purely pragmatic level, winning any of the marriage cases is clearly viewed a victory for lesbian and gay people,just as losing any of the cases is viewed as a defeat. This alone may provide a practical justification for working on the litigation. But I am here in considering whether that action is also theoretically defensible.
10 Sociologist Judith Stacey has engaged in a similar reflective process, thoughtfully considering her experience as a "spin-ster" for the gay marriage movement. marriage has already been made Ultimately, I concluded that I should participate in marriage litigation, even if it was highly likely that there would be elements of complicity in my participation. I continue to adhere to this belief. While it might be more theoretically pure to abstain from the litigation entirely, I fear that in the end that would doom the feminist anti-assimilationist critique to, at best, a spot on the sidelines and, at worst, eventual irrelevance. If the critique is to survive and develop to fit the new conditions in which we find ourselves, it must be brought into the current debate. This itself is a form of resistance.
Debates about the importance of marriage access are not new within the lesbian and gay community. 4 What I have labeled the feminist anti-assimilationist critique grew out of earlier work by feminists and members of the gay liberation movement.' 5 It makes several connected points.
First, echoing earlier feminists, adherents saw the very institution of marriage as a negative rather than a positive social force. They identified it as a patriarchal and oppressive institution that has historically limited the rights of women and would narrow the 13 The summary that follows is both superficial and narrow. It is beyond the scope of my project here to provide a recitation worthy of the work that has been done. In fact, the feminist anti-assimilationist critique of marriage is extensive and nuanced. It is also multilayered, with different authors emphasizing different aspects of marriage. It is rich in its variety and in its texture.
Additionally, the critique is neither a U.S. project nor a U.S. invention. BISEXUAL POLITICS 246, 246-63 (Joseph Bristow and Angelia R. Wilson eds., 1993) . In short, this summary presented here is at best over-simplified and at worst misleading. It is meant to provide enough of the context in which I operated to make the remainder of the article intelligible. For further understanding of the critique, the work of the authors cited here would provide an excellent starting point. 246-63 (1993) . See also CAROL SMART, THE TIES THAT BIND: LAW, MARRIAGE AND THE REPRODUCTION OF PATRIARCHAL RELATIONS (1984) . meaning of liberty in the future.
6 Gay liberationists had earlier made similar arguments. 7 Marriage was also identified as essentially assimilationist., It was and is a tool of inclusion and exclusion. Those included were substantially benefited while those excluded were harmed in corresponding ways. 19 This creates division and also subjects individuals and couples to coercive pressure to conform to the degree needed to gain inclusion. Inevitably some (and always the more marginal to begin with) will be left out, while only the most palatable will be included. 2 "
The critique also recognized that the rhetoric describing what was sought as "the right to choose whether to marry" was misleading. Given the financial and social benefits at stake, for many who can satisfy the qualifications to marry, 21 marriage is largely compulsory-the more so when it is the exclusive route to attaining benefits. 22 In other words, perceived economic realities 23 22 The compulsory nature of marriage flows from the inability to obtain benefits outside of marriage, as well as from the unique status accorded marriage. Thus, it is not marriage itself, but rather marriage in relation to the rest of the social structure that makes it compulsory. See Robson, Assimilation, supra note 1, at 777-78; CHAUNCEY, supra note 14, at 71-77. 23 In fact, marriage is not economically advantageous for all couples. See supra note 19. But it is generally believed to be economically beneficial. Thus, it seems likely that some couples marry in the belief that they will receive various benefits only to discover later that the detriments outweigh those benefits.
riage.
2 ' And the ideal marriage is one in which the parties undertake particular roles and fulfill particular expectations.
There was a deeper concern as well: the right to marry is an unusual right. It is not like the right to engage in sexual conduct without sanction (which is the classical "right to be let alone"). It is not just the right to form the relationship you choose with the person you choose.
2 5 It is the right to have the state recognize and approve of that relationship. As such, seeking the right to marry is seeking state approval rather than seeking freedom or liberation from the state. This necessarily implies recognition that state approval (or the lack thereof) is an important and legitimate concern. In other words, seeking access to marriage implicitly accepts and legitimates the power of the state to categorize relationships as "approved" or "not approved." While seeking the right to marry may change the particular criteria the state uses to determine which relationships are approved, it does not challenge the basic assumption that the state has the right to judge our relationships. Thus, in seeking the right to marry we accept and affirm the authority of the state to judge the worthiness of our relationships. 26 The feminist anti-assimilationist critique neither accepts nor affirms this authority. The acceptance of state authority implicit in seeking the right to marry brings with it the acceptance of state regulation.
Several different courses of action were suggested by this critique. First and most obvious was direct opposition to marriage. At its most radical, the feminist anti-assimilationist perspective called for the abolition of marriage. 2 7 This is, of course, consistent with challenging the authority of the state to judge the worthiness of 24 See ROBSON, SAPPHO, supra note 1, at 116.
25 See Lawrence v. Texas, 539 U.S. 558, 567 (2003) ("The statutes do seek to control a personal relationship that, whether or not entitled to formal recognition in the law, is within the liberty of persons to choose without being punished as criminals. This, as a general rule, should counsel against attempts by the State, or a court, to define the meaning of the relationship or to set its boundaries absent injury to a person or abuse of an institution the law protects. It suffices for us to acknowledge that adults may choose to enter upon this relationship in the confines of their homes and their own private lives and still retain their dignity as free persons.").
26 For all of these reasons, the right to marry is "profoundly conservative. [Vol. 8:657
relationships. But also it is and was an aspirational, rather than a practical, goal. In the United States marriage is a deeply embedded social institution and is unlikely to be abolished any time soon.
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Second, and of far greater practical importance, the critique clearly supported an argument against articulating marriage access as a priority for the lesbian and gay movement. 2 9 Identifying marriage as a priority required acceptance of the institution as a positive one. It also entailed recognizing the authority of the state to judge relationships. Additionally, winning state recognition of marriage for lesbian and gay couples would compound the problems of assimilation and compulsory marriage discussed earlier. 3° Finally, in a world of limited resources, devoting time and energy to marriage means forgoing other issues.
A third tier of strategic actions could also be identified: actions to diminish or undermine the unique status of marriage. 3 By encouraging courts and legislatures to value non-marital relationships 3 2 or to make benefits available without regard to relationship status, one could hope to blur the bright line drawn between marriage and all other relationships. This blurring has several positive effects, including reducing the coercion problem. If benefits similar to those available through marriage can be obtained without marriage, then the need to marry is diminished. This in turn may actually undermine marriage as a uniquely valuable social institution. 3 3 This debate about marriage continued for nearly twenty years.
The prospects for abolition may well be brighter in other countries. The Law Commission of Canada came close to proposing this course in suggesting a system of registration in place of state sponsored marriage laws. Law Commission of Canada, For the most part it was a debate internal to the lesbian and gay communities. Within this sphere it was a real and practical debate about the allocation of resources and the identification of institutional goals.
This internal debate was not often visible to the general public. Indeed, from the perspective of the public, it must hardly have seemed like a debate at all. The most widely published works intended for a general audience advocated for access to marriage for lesbians and gay men in a relatively uncritical fashion.1 4 By contrast, feminist anti-assimilationist writings tended to appear in feminist or legal periodicals, where they were read by far fewer people. 3 5 Within the last two years, however, marriage has become the subject of a very different sort of debate. A series of high-profile court decisions projected marriage into the central arena of broader political debate. Notable among the cases were Halpern v. Toronto (City) , 36 The reality of lesbian and gay couples getting married sparked fierce public debate that continues unabated today. The contours of this debate are very different from those of the earlier internal debate. Where once "the marriage debate" referred to the debate between various factions within the lesbian and gay movements, it now means the debate between those advocating "access to marriage for same sex couples" and those opposed to "same sex marriage."'" Suddenly marriage is at the heart of the culture war that encompasses a broad spectrum of issues including gay and lesbian rights generally, gender roles, reproductive freedom, women's rights, immigrant's rights, and the rights of poor people.
Marriage has unquestionably become the primary battleground between pro-lesbian and gay and anti-lesbian and gay forces.
4 2 All the participants in the earlier internal marriage debate shared a common core of lesbian and gay pride. By contrast, the new anti-marriage campaigners question the very humanity of lesbian and gay people. To be anti-marriage in today's debate is to be anti-lesbian and gay, and conversely, at least in the eyes of the general public, to be pro-lesbian and gay implies that one is also pro-marriage. The middle ground-where one could plausibly be pro-lesbian and anti-marriage simultaneously-has vanished.
This shift in the structure of the marriage debate necessarily altered the position of feminist anti-assimilationists. To align oneself with the vitriolic forces of the anti-lesbian fundamentalism is unthinkable. But to be loyal opposition is nearly impossible. 42 From a purely strategic perspective, this may have been (as well as continue to be) a poor battleground for lesbian and gay rights. For example, public opinion polls reveal wide support for anti-discrimination ordinances and hate-crime legislation. Similarly, there was substantial support for benefits for lesbian and gay survivors of 9/ 11 victims. There has also been significant progress with regard to lesbian and gay students, as well as issues centering around lesbian and gay parenting. Marriage, therefore, was and is a singularly unfavorable ground for battle, although some would say that is because it is singularly valuable. media, arguments are reduced to their simplest sound bites." In this arena, the nuanced criticism of marriage offered by feminist anti-assimilationists is entirely unintelligible."
In fact, many of the courses of action suggested by the feminist anti-assimilationists during the internal debate are either impractical or impossible under current conditions. This is not a time when it is effective to argue for the abolition of marriage. 4 5 Neither can one step back to an earlier time and argue that marriage should not be a priority for the lesbian and gay movement. As George Chauncey observed recently, the demand has been made, it is the issue of the day and there is no way to back away from it at the moment.
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Where once the question being debated was whether lesbians and gay men should seek the right to marry, now it is whether, having sought that right, lesbians and gay men should be granted that right. This shift in the focus of the marriage debate has left the feminist anti-assimilationist position on the brink of irrelevance. Feminist anti-assimilationists never supported discriminatory access to marriage and do not do so now.
4 ' But there is no room in the current, highly polarized marriage debate for the critical pro-lesbian and gay yet anti-marriage position developed by feminist antiassimilationists. 48 It is therefore not surprising that most of the critical voices of the feminist anti-assimilationist activists and theorists have fallen silent. 49 This does not mean, however, that the feminist anti-assimilationist critique is obsolete. It is as pointed and potent as it ever was. The underlying analysis and insights remain valid. However, 43 See Stacey, supra note 10, at 140-42. 44 Id. 45 It is interesting to consider one of the most recent published works advocating a marriage abolition, Polikoff, Ending Marriage, supra note 27. It is less then three years old (the publication date is fall 2003). The article quotes the briefs from the thenundecided Goodridge case. Professor Polikoffs critique of the emphasis on marriage is pointed and cogent as always. But she could not foresee the dramatic shifts in social and cultural forces that would occur in the year and a half following the publication of her article. While I am essentially in agreement with her, I cannot but read her concluding call to set aside the quest for marriage in favor of work on a network of laws valuing close personal relationships as the echo of another time. 46 if the critique is to retain its vital force, we must employ it to address new questions, ones that are framed by the current situation: Given the current focus on marriage, what should we, as feminist anti-assimilationists, do and how should we do it?
In the following section, I explore the implications of the choice I made to participate in the litigation and of the actions I have taken. In doing so, I try to bring the analysis of the feminist anti-assimilationist critique to bear on the current context. By doing this, I hope to begin to join theory and practice together in a new context, one rooted in the questions we face now. But this is a grand goal. If I accomplish nothing else, perhaps I can bring the insights that I have gained from the experience of practice back to the world of theory, in the hope that, though the combined efforts of many, we can forge a new path suited to the current times. Perhaps that is the best way to avoid complicity, or at least to couple complicity with constructive resistance.
MARRIAGE LITIGATION CONSIDERED
In the aftermath of Goodridge, as well as the San Francisco and Multnomah County marriages, marriage litigation sprang up in several jurisdictions. Though the number has fluctuated over the last year and a half, at present count there are at least five lawsuits pending challenging the exclusion of lesbian and gay men from marriage. 5 " This proliferation of litigation gave rise to a clear question: What role (if any) should feminist anti-assimilationists play in the litigation? Was it possible that there was no role at all? I consider myself to be a feminist anti-assimilationist. During the early months of the current external struggle over marriage, that was not a serious problem. There were many other things to do in the world. I could devote time and effort to other causes or other activities and simply ignore marriage. I could work on other cases of importance to lesbians. 5 ' But as the debate became more and more prominent and became one that implicated the basic humanity of lesbian and gay people and the worthiness of their relationships, silence became more problematic. If this was the culture war, surely it was necessary to declare one's allegiance? And yet, as is discussed above, loyal opposition was difficult to portray in the wider media. One was either on the side of lesbian and gay people or one was not. And if one was on the side of lesbian and gay people, then by definition, one supported marriage rights. Beyond opposition to the welter of anti-lesbian and gay constitutional amendments, there was no clear course of action to take. And then marriage litigation came to Washington. For a variety of reasons-many of them having to do with local or statewide electoral politics-it was apparent that a lawsuit seeking a declaration that the state law barring lesbians and gay men from marrying was unconstitutional would be brought. 5 2 If I chose to, I could work on the case. 5 3
To me it was critical that I was invited to participate by the Northwest Women's Law Center. As the name suggests, the Law Center is a feminist organization. 5 4 As such, it situates its work on marriage access as a part of a larger political and legal agenda. 5 5 To the degree possible, the Law Center tries to bring a critical feminist view into all its activities, including the marriage litigation.
Even with this favorable circumstance, participating in the litigation required significant compromise at the outset. One cannot 52 Ron Sims, the elected King County Executive, both supported access to marriage and was responsible for issuing marriage licenses. However, unlike his counterparts in San Francisco and Multnomah County, he did not believe he had authority to defy the law of Washington and issue licenses to lesbian and gay couples. Instead, he promoted a lawsuit in which he was the named defendant. (Given the subsequent invalidation of both the San Francisco and Multnomah County marriages, it would seem he chose a prudent course.) It seemed quite clear that Mr. Sims would find someone willing to sue him, and so the litigation was inevitable. See Nicole Brodeur, Sims Acted Quietly on Marriage, SEATTLE TIMES, Mar. 9, 2004 , at BI. Despite the original named defendant's personal support for the plaintiffs, the case has in fact been vigorously defended by the King County attorney's office as well as by the state attorney general's office and a group of intervenors.
53 My comments in this section, and indeed throughout the paper, embody my personal reflections on the experience of working on Andersen v. King County. This is not an account of that litigation. None of the discussion that follows reflects on any particular client in the case, or on any particular lawyer. I have made no effort to describe actual discussions that occurred during the litigation process. To the contrary, I have made every effort to avoid references to actual conversations. To do otherwise would, I think, be both professionally and personally problematic. 54 For a description of the Northwest Women's Law Center's programs, see the Law Center's website, http://www.nwwlc.org/programs. The Law Center represents the plaintiffs in Andersen along with Lambda Legal Defense and Education Fund. Lambda is "a national organization committed to achieving full recognition of the civil rights of lesbians, gay men, bisexuals, transgender people and those with HIV through impact litigation, education and public policy work." Lambda Legal Homepage, http://www.lambdalegal.org/cgi-bin/iowa/index.html. [Vol. 8:657 advocate for the abolition of marriage in the context of asserting a client's right to marry. 56 In our case, and I suspect in all the pending litigation, the plaintiffs have assured the court that it is not their intention to undermine or abolish the institution of marriage. 57 This statement would almost undoubtedly be repeated in any judicial opinion upholding the right to marry. In Goodridge, for example, the Supreme Judicial Court noted reassuringly, "Here, the plaintiffs seek only to be married, not to undermine the institution of civil marriage. They do not want marriage abolished. They do not attack the binary nature of marriage, the consanguinity provisions, or any of the other gate-keeping of the marriage licensing law." '5 ' A virtually identical statement appears in the plaintiffs' briefs in Andersen. 9 It appears yet again in the opinions of the two trial court decisions in Washington upholding the plaintiffs' claims. 6 " Thus, whatever else a marriage critic may hope to accomplish in marriage litigation, she may not advocate the abolition of marriage within that forum. Neither may she challenge the other fundamental restrictions on marriage. 6 1 Indeed, as I contemplated marriage litigation, I realized one must accept an even harsher truth-a truth noted by the Supreme Judicial Court in Goodridg.
If anything, extending civil marriage to same-sex couples reinforces the importance of marriage to individuals and communities. That same-sex couples are willing to embrace marriage's solemn obligations of exclusivity, mutual support and commitment to one another is a testament to the enduring place of marriage in our laws and in the human spirit. 62 In other words, if the marriage cases are successful, marriage will be even more firmly embedded in our culture than it was before. If the goal was the abolition of marriage, this could hardly be seen 56 Perhaps even more obviously, one cannot hope to lose a case. However, hoping to lose is not what the feminist anti-assimilationist critique suggests. As is noted above, supra note 47, once the question is framed "should lesbians and gay men have the same right to marry that heterosexual women and men have?" a feminist antiassimilationist must answer yes. Feminist anti-assimilationists have never supported less then full rights for lesbians and gay men. 
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[Vol. 8:657 as progress. 6 ' And yet one cannot undertake representation of a client in the hope of losing. At the same time, the feminist anti-assimilationist critique of marriage had identified other avenues for productive action besides abolition of marriage. Thus, actions that might blur the line between marital and non-marital relationships are positive when viewed in that light. 6 4 From this perspective, the advent of civil unions, which potentially parallel marriage and thereby undermine the unique attractiveness of marriage as a way to obtain economic benefits, might be seen as positive. 6 5 But here too there must be compromise if one is to join marriage litigation. For whatever the theoretical value of civil unions in undermining marriage, it is clear that the marriage plaintiffs seek marriage and only marriage. Plaintiffs contend, and in the current context they are unquestionably correct, that civil unions, available only to same-sex couples, are a mark of second class citizenship. And so a critical part of the case must be to reject civil unions and instead reinforce the unique and over-arching importance of marriage. 6 6 The anti-assimilationist critique suggests further that if there is going to be marriage for same-sex couples, it should be, to the extent possible, optional rather than compulsory.
6 7 Here perhaps is 63 In his opinion in Andersen, Judge Downing articulated an interesting version of the converse. If the legislature were to create civil unions, in part as an effort to "save" marriage from the attack of same-sex couples, that act would undermine marriage. Civil unions could present an attractive alternative to marriage, bringing all of the financial benefits (and obligations) without the social weight of marriage. Many people might prefer to become civilly united, although this would depend on whether civil unions were available to couples eligible to marry. Andersen v. King County, No. 04-2-04964-4-SEA, 2004 WL 1738447, at *12 (Wash. Super. Ct. Aug. 4, 2004 . Judge Downing's observation suggests an interesting possibility. Perhaps, for an anti-assimilationist, civil unions (if available to all couples) are the better outcome. Perhaps a significant number of couples would in fact select civil unions rather than marriage. This speculation is idle, however, as civil unions (at least to date) are exclusively available to same-sex couples and, as such, are clearly recognizable as a second-class status. Further, they are an inadequate substitute for marriage in a number of other regards. a line of analysis that could suggest productive action during litigation. But can marriage litigation make marriage less compulsory? Answering this question again requires consideration of what makes marriage compulsory in the first place. Several factors combine to do this. First, there can be substantial economic benefits associated with marriage. 6 " The existence of these benefits, which can either only be obtained through marriage or can only be obtained at some degree of expense and difficulty without marriage, creates pressure to marry. 6 9 Second, the prevailing cultural view of marriage presents it as the most critical of adult human relationships, the mark of successful personhood. 7° Success in life, perhaps particularly for women, includes or is even defined by a happy marriage. As with the perceived economic benefits, this creates immense pressure on people to marry. 7 v The pressure to marry can be insidious. 72 It may not be perceived or articulated as pressure. To many, gaining the right to marry means winning a chance to enter into a charmed circle. Certainly much of the rhetoric about access to marriage portrays what is sought as the right to choose whether to marry. But there are powerful forces that compel entry into that charmed circle, channeling our behavior and our aspirations whether we know it or not. This plays a significant role in making marriage compulsory, even when it does not appear to be so.
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68 Id. 69 See infra note 73 and accompanying text. 70 This is a point on which all parties to the litigation agree. The defendants argue that this is the reason marriage must be "defended." The plaintiffs counter that this is the reason that access must be granted.
71 As if these pressures were not enough to coerce marriage, a press release from the Human Rights Campaign articulated yet another reason one "should" get married. The op-ed piece asserts "[s]tories abound about the transformative effect on non-gay people when a same-sex couple they know gets married. All of a sudden the couple next door understands the relationship of the two women living next to them. They 'get it."' Seth Kilbourn, Getting Equality, Q BLIss (May 17, 2005) , http:// www.qbliss.net/coverstory/2005/05_05/. In other words, for the sake of lesbian and gay people everywhere, I "should" get married if I plausibly can. To remain unmarried is to fail to do one's part for the movement.
72 This is not to say that it is only insidious. Sometimes it is quite blatant, when, for example, a parent anxiously inquires as to whether one is going to marry.
73 The pressure to marry will be greater for some couples than for others. For example, given a high degree of education, ready access to legal services, substantial financial resources, and assorted other privileges, my partner and I can decide whether to avail ourselves of marriage or not. We can assess and then carefully weigh the costs and the benefits. We both have jobs that provide health insurance. We can procure legal documents that will offer a measure of security and so on. By contrast, a low-income, less well-educated, less privileged lesbian couple might have much greater difficulty in resisting the pressure to marry. Indeed, there may be no feasible Can marriage litigation diminish these pressures? Or can it at least not increase them? Or will it compound the problem? Here again, it would seem that participating in marriage litigation requires significant compromise, for it seems likely to me that marriage litigation makes things worse rather than better.
Goodridge is a case in point. The opinion of the Supreme Judicial Court in Goodridge makes several points that bear on the compulsory nature of marriage. First, it catalogs the many benefits of marriage. Though the opinion also references the obligations, the emphasis is clearly place on the advantages." 4 Thus, for those who may not have thought hard about it, Goodridge makes it clear that it is extremely beneficial to marry. For those who had already observed this, it makes the benefits palpable and important.
Second, Goodridge emphatically extols marriage as a highly desirable state. It is necessary for the structure of the opinion that it do so. If marriage were not such an extraordinary and beneficial institution, then the exclusion of lesbian and gay couples from its scope would not be problematic. Goodridge states that civil marriage is "central to the lives of individuals and the welfare of the community." 5 Any winning opinion in this field will almost certainly contain similar language. Thus, no matter how carefully lawyers articulate the goal as obtaining the right to choose to marry, successful marriage litigation will likely increase the compulsory nature of marriage.
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Despite all the apparent compromises, in the end deciding whether or not tojoin in the litigation was not a difficult choice for me. By the time the question was raised, it was clear that litigation would occur in Washington. 7 7 Once brought, it is clearly better to win the litigation than to lose it. Thus, if I thought I had something I could contribute, I felt I ought to do so.
Further, the question was no longer "should we litigate for marriage equality" but rather "who will litigate for marriage equality." And who has a great deal to do with how. And how might be critialternative that will offer them a measure of protection. They may even find it difficult to assess whether it will in fact be beneficial to them to marry. Thus, like it or not, they are more likely to find marriage mandatory.
Perhaps this is not surprising. Privilege has many benefits in this society. But it is disturbing to me to realize that I am creating a mandatory marriage scheme that I will be better able to resist than many others.
74 This is sound rhetorical technique. To argue that exclusion from a category is injurious, one points to the benefits of being included in the category. [Vol. 8:657
RELECTIONS ON COMPLICITY
cal. As is true in many jurisdictions, Washington has established laws that protect the rights and obligations of non-marital families. 7 " These are substantive, typically judge-made law, and serve feminist anti-assimilationist goals by blurring (at least to some degree) the line between marriage and non-marriage. They offer some legal protections to individuals who cannot or who choose not to marry. Marriage litigation could be sensitive and protective of this body of law or not. One could, for example, argue that one advantage of extending marriage rights to lesbian and gay couples is that employers would no longer need to bother with developing and administering individually crafted domestic partner benefit policies. While this argument might in fact support the extension of marriage rights to same sex couples, it would do so at the expense of unmarried couples and perhaps at the expense of those in other sorts of non-traditional family relationships. At the very least, participating in the litigation ensures that this potential cost is considered. At best, it may lead to a decision not to make this argument.
The problematic effects of marriage litigation discussed above are inherent in virtually all marriage litigation. But if they cannot be avoided, they can perhaps be diminished. It seemed to me unlikely, however, that lawyers who were not concerned with the existing critique of the marriage strategy would conduct the litigation with a critical eye in that regard. The harms identified above would come to pass with me or without me. At least in theory, critical sensitivity to the potential problems posed by marriage could help to shape the litigation. 7 " But of course, the reality of litigation is far from theory. Ultimately, the theoretical opportunities for meaningfully shaping the litigation may not be real opportunities. And looking backwards, I can see more clearly now than I could then a range of issues which make constructive opposition difficult.
Most obviously, litigation is pursued on behalf of clients. And clients must have a significant degree of control of the litigation, both formally and informally. 79 While I portray my decision as a pragmatic one, I know that some might view this course of action as little better than collaboration, perhaps adorned with a thin veneer of critical analysis. The possibility that I am in fact merely complicit in causing harm is of great concern to me. rules of professional conduct. Informally, this is so because the clients' stories frame the issues.
Clients for marriage litigation are not ordinary clients. They are trying to use the legal system to create social change. For the most part, they are clients of organizations that are seeking the same social changes, and they are typically carefully chosen. 0 There are several factors involved in selecting the clients that have implications for the radical possibilities of marriage litigation. First, and true for all test case litigation, one must choose appealing and attractive clients-and that means appealing and attractive to the judiciary and the general public. Ideally, they will be just like heterosexual couples who are permitted to marry, but for the fact that both members of each couple are the same sex. In other words, one must seek out "but for" lesbians." s The plaintiffs in the marriage cases cannot be too marginal or too challenging. 8 2 Ideally, for reasons discussed below, 3 some of them should also have children and form "but for" families. Second, the clients must present clear and articulated reasons for seeking marriage. There must be specific circumstances that make the advantages of marriage readily apparent to all. Again, children are helpful. It would be odd, to say the least, to include plaintiffs for whom marriage would work a disadvantage. 8 5 Third, the clients must be committed to marriage as a goal. If they are personally ambivalent and conflicted about marriage, they are unlikely to take on the burden of being the plaintiffs. 8 6 If they were not deeply committed to the goal, counsel would have to worry that they would not be good plaintiffs. And stating the obvious, marriage opponents are unlikely to be effective plaintiffs.
In sum, and hardly surprisingly, the ideal plaintiffs will present 80 Legal rights organizations have taken the lead in all of the major cases now pending in California, New Jersey, New York, and Washington. See generally Lambda Legal Website, http://www.lambdalegal.org/cgi-bin/iowa/index.html.
81 See ROBSON, SAPPHO, supra note 1, at 30-31. 82 At the same time, the clients must be ethnically, religiously, and economically diverse in order to demonstrate the breadth of the community of lesbians and gay men who are injured by exclusion from marriage.
83 See text accompanying notes 95-96. Besides public appeal, the very structure of the claim to marriage as a part of "equal" treatment compels the choice of plaintiffs who are most like married couples. See Boyd & Young, No Sex, supra note 13, 84 See Shapiro, Second-Parent Adoptions, supra note 2, at 31-32. 85 See supra note 23. 86 The plaintiffs in Andersen, for example, have spent countless hours doing press work and other forms of public speaking. They have opened their private lives to public scrutiny with remarkable grace. a clear and compelling case that marriage is undoubtedly a beneficial institution, that they are just like married people already, and that the deprivation, both in concrete terms and in social terms, is both severe and unfair.
Beyond the clients there are other practical problems. Litigation is not controlled by one party. It is shaped by all parties, including, of course, the defendants. 8 7 Thus, each party's rhetoric shapes the other's. Whatever the initial plan of the litigation, counsel must be responsive to the defendants' arguments. Generally, all marriage litigation defendants are emphatic about the importance of marriage. Many pages are devoted to the centrality of the institution to civilized society. Consistent with plaintiffs' position that one does not seek to undermine or destroy marriage, one is generally obliged to agree with this sentiment." 8 At the same time, defendants argue that allowing lesbians and gay couples the right to marry will undermine the admittedly central institution. To this, plaintiffs must respond that it will not do so, and indeed, that it will bolster and sustain marriage. In the end it is difficult not to emphasize this point, whatever one's misgivings.
Finally, there is the court, composed of ajudge orjudges. The court will rule as it sees fit. The Andersen plaintiffs won in the trial court, obtaining an opinion generally hailed by the lesbian and gay community."9 But we can hardly hope to control the terms on which we win. Thus, the trial court too extolled the central significance of marriage in ways that might not serve my goals.
As Andersen and other similar cases developed, particular arguments took shape as a result of this combination of influences. Specifically in Andersen, arguments concerning the well-being of children have come to play a central role. 0 As is true in many states, Washington permits lesbians and gay men to become adoptive parents as well as foster parents. 88 See generally Brief of Respondents, supra note 57. There is important disagreement, however. While defendants tend to articulate marriage as a "natural' institution, plaintiffs can forcefully demonstrate that it is in fact an institution created and frequently shaped by society. In addition, plaintiffs can fruitfully discuss the oppressive role of marriage in the past. factor for determining custody of children.1 2 Assisted insemination is also available to lesbians, either singly or as couples. Thus, like other states, Washington has a lesbian and gay baby boom. 9 3 These facts provide the basis for a simple yet compelling argument in favor of access to marriage. For whether or not it is true, 4 it is generally believed that marriage is beneficial to children. And so one can (and perhaps must) argue that the failure to grant marriage access to lesbian and gay parents unfairly penalizes their children. Whatever one thinks of the parents, the children are "innocents." To deny access to marriage in the name of the wellbeing of children (a reason typically proffered by state defendants) is simply irrational.
This argument is so strong that it is virtually impossible not to make it. It also reflects the feelings of many within as well as without the lesbian and gay community, including significantly many of the plaintiffs in the marriage litigation. In any event, even if plaintiffs chose to omit it, it seems likely to form a critical part of any decision affirming the right to marry. 9 5 But for a feminist anti-assimilationist, it is a profoundly disturbing argument. Its potential to enforce mandatory marriage is manifest. How much harder would it be for two women raising a child together to resist marriage when everyone has agreed it is better for the child if they marry? What additional burdens does it place on those raising children in non-coupled households, whether they be single parents or communal households or, indeed, anything besides a monogamous couple, to be labeled a less desirable choice for the children? And at the same time, this irresistible argument sharpens rather than blurs the line between marriage and all other relationships. It reinforces ideas that are antithetical to the overall goal of a feminist anti-assimilationist. 9 6 Regrettably, I cannot see that there is much one can do about this. Once offered, even if in a carefully crafted, limited, and 00614-4, 2004 WL 1985215, (Wash. Super. Ct. Sept. 7, 2004 .
96 Many heterosexual feminists long ago faced the same dilemma that will soon await lesbian feminists. nuanced version, an argument has a life of its own. The troubling effects of this argument must be acknowledged.
CONCLUDING REFLECTIONS
Given all the negative consequences, why should a feminist anti-essentialist join in marriage litigation? What difference can one hope to make? Can one find ways to engage in resistance, even as one is complicit? There are several possible justifications that can be offered, but the ultimate question is whether any of the possible benefits discussed below make participation an appropriate choice.
First, as I have noted above, once marriage litigation is begun, it is clearly better for lesbians and gay men to prevail in the litigation than to lose. I do not believe that the feminist anti-assimilationist critique ever suggested any other conclusion. Thus perhaps the simplest and most obvious reason for participating is to make the case a stronger case, thus improving the chances of winning. But that answer, while perhaps pragmatic as well as simple, seems incomplete to me. It fails to take into account the range of specific problems identified by theoretical critique and it fails to acknowledge that complicity must, to some degree, make one responsible for these problems.
Is the litigation improved in any way if feminist anti-assimilationists participate? Is the result any less problematic? There are no certain answers to these questions, though many forces shape the litigation that are entirely beyond the control of the litigator. Yet still I resist the conclusion that sitting out the litigation is the only option for a feminist anti-assimilationist. 9 7 I can identify elements of resistance as well as those of complicity in my actions. For example, I believe it is critical to consider the litigation as a part of a larger process. I accept that (like it or not) marriage is currently a goal, and maybe even the primary one, of at least a large sector of the organized lesbian and gay community. 9 8 But marriage should be pursued as but one goal in a broader struggle seeking liberty and dignity, not only for lesbians and gay men but also for other marginalized communities. Ob-97 I recognize that sitting out the litigation is not necessarily the same as sitting on the sidelines. There are other avenues for activism and resistance. My question is not whether participation in the litigation is the only choice, but rather whether it is a legitimate choice.
98 I acknowledge that this acceptance may be an aspect of complicity. Though I may disagree on a tactical level, I respect the work of those who continue to argue against the primacy of marriage as a goal.
taining marriage rights will serve some people well and perhaps a larger number of people fairly. But there will be many people who are not served by marriage at all-and some who are in fact disadvantaged by it. 9 " Lesbians who do not have health care because they do not have jobs that provide benefits, or do not have partners who have jobs that provide benefits, or do not have jobs at all will not have healthcare after the right to marry is secured. People who do not aspire to monogamy will find themselves even more marginalized then they are today. And those who choose not to marry may find themselves at a greater disadvantage than they were before marriage was an option. 10 0
One role for the feminist anti-assimilationist, then, is to constantly remember and remind others of the ways in which using marriage as the key to so many benefits excludes and domesticates, as well as the ways in which articulating marriage as the central pillar of a successful adult life diminishes those who do not aspire to marry. This mindfulness (and insistence that others also be mindful) is a form of resistance.
In the end we seek the ability to live freely, work freely, move freely, and choose freely, as well as to be entitled to respect and dignity for the choices we make. Setting marriage in this broader context is a significant contribution to and improvement of the debate. It may allow us to shape the discourse and to plant seeds for subsequent legal developments. At the same time, we can preserve the legal devices that offer some protection to those not protected by marriage.' 0 1
Further, participating in the litigation ensures that a radical feminist anti-assimilationist voice is a part of the conversation. We can and should help to build organizations and coalitions within our communities that will continue to pursue the broader range of goals even after the marriage litigation is completed. Through doing so, we can reduce the dominance of narrowly focused marriage advocates. 102 This means being attentive to the ways in which the litigation 99 See supra note 19. 100 1 have made a similar argument with regard the availability of second-parent adoptions. See Shapiro, Second-Parent Adoptions, supra note 2.
101 It is possible that if and/or when marriage becomes an option, protection for non-marital families will diminish. To the extent those protections were premised on the inability of lesbians and gay men to marry, some would assert that they were no longer needed.
1o2 Robson has observed that lesbian and gay litigation is dominated by a very small number of organizations. ROBSON, SAPPHO, supra note 1, at 114. Of these, only the National Center for Lesbian Rights identifies itself as feminist.
